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I.

entered by Trial
STATEMENT OP PLEADINGS AND JURISDICTION

Judicial la

Trial Judge had
The statement of the appellant with regard to the

pleadings and Jurisdiction adopted by the appellee with

the following clarifications

At the conclusion of the appellant's evidence the

appellee moved for a dismissal under Rule 4l(b) (Tr. 336,

340, 357 and 430) . The Trial Court declined to rule on

said motion until all of the evidence was in (Tr. 382).

The parties having rested, the appellee renewed its

motion to dismiss under Rule 4l(b) and for a directed

verdict under Rule 50(a) (Tr. 442, 530, 557). Appellant

also moved for a directed verdict (Tr. 444).

Counsel for the parties, with the concurrence of
of appellant's b nre w-

the court, agreed that a verdict form need not be sub-

mitted to the Jury (Tr. 454). The Trial Court granted the

appellee's motion for dismissal as of the conclusion of

the appellant's case and granted the appellee's motion for

a directed verdict and denied the appellant's motion for
Wayne Rauch war

directed verdict (Tr. 453 - 454) . The appellant did not

move under Rule 50(b) for a new trial or a Judgment in

accordance with her motion for directed verdict.
not swim

j

Pursuant to Rule 52(a) proposed Findings of Fact and

Conclusions of Law were submitted to the Court with respect

to its decision granting appellee's motion for a dismissal
li
under Rule 4l(b). The Findings of Fact and Conclusions of
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Law entered by the Trial Court represent the independent

Judicial labors and study of the Trial Judge, although

the Trial Judge had the benefit of proposed Findings of

Fact and Conclusions of Law from each party,

sunk »

a at
II •

end c tanpf», rocks a:. :#•

STATEMENT OF THE CASE

lake
The appellee supplements the appellant's statement

of the case as follows;

1. PROCEEDINGS
of th i£|

The sequence cf proceedings, as outlined on page 5

of appellant's brief are more particularly and accurately

set forth on page 2 9 supra

,

;nese
2. EVIDENCE

kind (Tr is is a

The appellee supplements the appellant's denomination

"The Evidence" (Appellant's Brief 11 - 15) as follows:

Wayne Rauch was the pilot at the time and place in

question (Tr„ 11),

Wayne Rauch was afraid of water (Tr, 26, 324) and

could not swim (Tr, 26, 383)0
after

The eye witness, Streiff, realized the plane would

crash when the plane touched the water half way down the

lake (Tr, 106, 112),
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This same witness estimated the airstrip was 3,400

feet long (Tr. 85) and that the lake was about 3,000

feet in length (Tr. 87). This witness testified that

he observed the plane "rise slightly and hit the water

and spray fly. I was amazed at the rapidity with which

it sunko It went down nose first . ." (Tr, 88). The

plane hit the water at 60 to 90 miles per hour (Tr. 108,

113). This occurred an estimated 1,000 feet from the east

end of the lake where there were stumps, rocks and trees

(Tr. Ill) or about three-quarters the distance down the

lake (Tr. 84). The impact point was otherwise described

as "about 200 yards" from the half-way point (Tr. 112).

At no time did this eye witness see either occupant

of the plane after the crash (Tr. 98, 117, 119) although

he kept it "in very close vision" (Tr. 105) and had an

unobstructed view (Tr. 129).

Witness Streiff heard no shouts or anything of that

kind (Tr. 119) . This is an isolated area with no distract-

ing noises and sound carried over water (Tr. 143).

While Streiff was at the plane after the crash he saw

no one (Tr. 121) and no personal effects came to the surface

(Tr. 98).

James Renshaw, a witness at the scene within minutes

after the plane sank, heard no voices shouting or anything,

and saw no activity in the vicinity of the airplane (Tr.

244, 249).

Skindiver Welch <, during his underwater search on the
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day following the accident, observed damage to the plane's

right wing struts (Tr. 262, 278), fuselage fabric (Tr.

264), right wheel and landing assembly (Tr. 277). An

interior brace located between the pilot and the wind-

shield was bent (Tr. 283)0 The plexiglass windshield

on the pilot's side was broken out (Tr« 262, 267) and

the windshield glass was found inside the plane's cabin

(Tr. 268) and ahead of the nose of the plane (Tr, 267).

Skindiver Ketcham, who made his search on the second

day following the accident, observed substantially the

same plane damage (Tr. 173- 174, 204, 210, 211). This

witness also testified as follows (Tr. 215)

l

"Q. But am I not true in stating to you that you
told me last Friday that you thought they were
stunned and dazed by this crash?

A. I believe, sir, what I told you was that the
crash was a contributing factor and that they
might have been stunned and dazed.

Q. Yes, all right, well, that is what I was
getting at and that is your testimony today, is
it not?

A« Precisely."

Eye witness, Streiff, testified as follows (Tr. 116);

"Q. Well, now, on the night of August 24 it was
your opinion that the occupants were stunned,
isn't that true, from what you observed?

A. Yes, sir."

The body of Wayne Rauch came to the surface (Tr. 292)

five to six feet from the fuselage of the plane (Tr. 327)

on Wednesday, August 23 (Tr 291)0 This event took place

before the plane was moved and while they were dragging

,K_
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the lake in another area (Tr. 327).

Streiff, on the day of the accident, and Ketcham and

Welch shortly thereafter, found the plane stable with its

nose on the bottom of the lake (Tr 120). The plane in

this position would support them (Tr* 216, 282) as they

rested on it (Tr a 121), and one of them stood on the

plane with his head above water (Tr, 28l, 282).

It was generally agreed that the water was very

cold (Tr e 28, 96, 97, 122, 171). The lake had a slight

underwater current (Tr. 28).

The bottom of the lake in the general area of the

plane was muddy (Tr. 185, 267) and had marine or kelplike

growth (Tr* 266) on it, variously estimated to be from

one to five feet in height (Tr. 178, 265)0 Visibility

was limited (Tr. 28, 178, 267). No pathway or evidence
/iewed by

of struggle was indicated in the marine growth (Tr. 184,

265, 266).

Don Ward, coroner of Latah County (Tr. 147), living

at Moscow, Idaho, where he is employed at Short's Funeral

Chapel (Tr* 146), testified to "a slight bruise mark on

his forehead" (Tr. 162) in the middle (Tr. 165). A

bruise occurring after death is not "discernible" (Tr. 423,

424).
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III.

EVIDENCE SUPPORTING THE CHALLENGED

FINDINGS OF FACT

SPECIFICATION OF ERROR VI

The Findings of Fact and Conclusions of Law came

into being from the language of Rule 52(a)

s

"Findings of Fact and Conclusions of Law are
unnecessary , . except as provided in
Rule *H(b),"

and of Rule 4l(b)s

"If the court renders judgment on the
merits against the plaintiff, the court
shall make Findings as provided in Rule
52(a)."

act of i

The necessity for them may have been a misconception of

counsel, A motion for dismissal under Rule 4l(b) may

be viewed by this Court as a motion for directed verdict

in a jury trial, as suggested on page 12 of this brief.

In spite of these considerations, Findings of Fact

have a threefold purpose; to aid the Trial Judge in the

process of a judicial determination! to aid the appellate

court on review; and to apply the doctrines of res judicata

and estoppel by judgment,

1. As to Findings of Fact X and XI,

Appellant attacks Findings of Fact Nos, X and XI,

arguing only that the Court should not have considered such

facts, even though the record supports the findings.



.Ill

0M3JJAH0 3HT owrmcH<nj8 aoiiaaiva

TOA*[ 10 80MIGHM

IV HOHHS TO TOITAOISIOa*S

lo 8no.ts£>IorToO bns tfos* fc* 9rfT

;(s)2^ 9I1/H 7.0 S38ugjrr*5j :aoil filled otffil

o anolauIonoD bna etoB'? ^o asnJtbnl 1?"

9b2vo*iq as ;tq90X9 • * • v^Begognnu
w .(cf)l4 91

s(cJ)l4 9lwH lo OfTS

tf no tfn9nT3fosjrt si9bn9i d'liroo 9rftf II"
o 9ffi t112^nislq sritf tfanlBSB atfi^om
ni; bgb^voicr as aanlbni'5! ©tfBtn IlBrfa

".(6)25

ffoosiin b H99d 9VBff %stn merit 10I ^*i:a8909n 9riT

^ 9lwfl i9bnw iBaeimaJtb *xol no.ttfora A . l98nuoo

09ilb lol noltfom s 8B tauoO a Iff* Yd ^9W9±v 9d

* lo 21 98sq no b9*8 93308 86 % lBJticf ^ut B tti

titbntl
<l
anoi:*Bfi9bl8noo 98 9ff* lo 9*.£q8 ni

UZ iBJttT 9fftf b±B O* ^980OT:Wq bIOl991ff* B 9V8rf

d" blB otf ^noJtd-Bn±nne*9b iBJtoJtbut « Tto 88 9oo«xg

o eenlitfoob 9ri* ^I^gs ort bns ^W9lv9i no Jtiuoo

o Jnemsbut, X& l9qqo*89 Jbrrfi

oIX bnB X tfoB*? lo esn.tbn.fi ort a A *I

: 8 aoM tfa£*[ 1o agflJtbni:'? axr ositd"B d-nsIl9qqA

o 9VBrf tfon Muorta fouoO 9d* *Bfi* yXno %£itv%ia



On the direct examination of appellant's witness,

Mr. Walter May, a private pilot (Tr. 290) and a friend

and hunting companion (Tr. 324) of the decedent, it was
j. /V S vv F J->

first developed that the flying conditions comparable to

those at Fish Lake on August 24, 1958 "... are real

rough" (Tr. 318) and "... real bad for flying" (Tr. 318)

.

Having developed the facts, appellant should not now

complain.

Appellant contended, during the trial, and does now,

that the decedent made a controlled landing or "ditched"

the plane. Certainly the flying conditions and the

capacity of the plane are material to that issue. The

effect of altitude and temperature on air density, the

weight of the plane and its load and the power are an

integral part of any consideration of how this accident

occurred. Witnesses of both parties testified to these

matters without objection (Tr. 401 - 405).

2. As to Finding of Fact XIV.

The evidence supporting Finding of Fact XIV is not

disputed and went in without objection (Tr. 120, 121, 216,

281, 282). The Stinson aircraft being stable in the water

and capable of supporting the weight of a person, offered

to the decedent and his passenger, Brunton, a place of

potential safety close at hand. If either or both had

gotten out of the plane after the crash with sufficient

capacity for self-preservation to use the plane as a

pi* fered a? £•
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support, the reasonable inference is that they would

have done so. The evidence demonstrates they did not,

.

3. As to Finding of Pact XVI.

Appellant admits that the testimony bears out this

finding of fact, but contends "there is no evidence that

a voice could be heard over a distance of 3*000 feet".

The professional guide and outfitter, James Renshaw (Tr.

240) who had been in the immediate Pish Lake area every

summer and hunting season since 1953 (Tr. 240) testified

the air was still on the day of this accident (Tr. 253),

The following testimony was developed (Tr. 249 - 250):

"Q. Does that lake, do the sounds carry up
there well or not?

A. Yes, generally.

Q. What would you say about whether or not
you could hear people talk on the lake?

A. Generally you can.

Q. From one end to the other?

A • Ye s o

This evidence is, of course, supported by common experience

with sound carrying over water in isolated areas where

there are no distracting noises (Tr. 102, 143). This

witness heard no voices, activity, shouting or anything

(Tr. 244, 249)

.

The single comment in the evidence that even though

there had been heads above the water they might not have

been seen, had to do with the fact that the rudder of the

plane offered an obstruction to view from the vantage
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point of witness Streiff , in that the rudder projected

above the surface of the water about 2\ feet and from

Exhibits 9 and 10 was approximately 8 inches wide. Any-

one hidden behind this comparatively small projection

would have, of necessity, had to have been lying on or

within easy arms reach of the remainder of the tail

assembly and the rear of the plane's fuselage.

4. As to Finding of Fact XXII

.

One of the established facts of this case, as set

forth in Finding of Fact No. XXII, is that "after the

plane sank into the lake, Wayne Rauch never reached a

position of safety or a position of potential safety".

The record is replete with references to the facts that

neither the pilot nor passenger were ever seen or heard

from after the plane sank, until their bodies were re-

covered (Tr. 98, 119, 121, 244, 249* 252). The Court

fully and correctly treated the respective burdens of

the parties with respect to their various contentions

and made clear its use of the words "result" and "cause"

in its oral opinion, the findings of fact and the con-

clusions. The negative finding here contained merely

emphasizes that there was no evidence of any intervening

independent cause of death.

5. As to Finding of Fact XXIV.

See argument infra this brief, pages 21 and 22.

-1 c\.
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6. As to Finding of Pact XXVIo

Appellants comments with respect to this finding

are without merit. The existence of the contract is a

fact and the finding set forth in the last sentence of

Finding of Fact XXVI is supported by the facts and law.

See argument infra this brief 9 pages 22 and 23
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JLV.

Llfe SUMMARY OF ARGUMENT

18 Appeal on

Since this was a jury trial, for purposes of review,

appellee's motions for dismissal and directed verdict

which were granted can be viewed as though the Court

granted the single motion for directed verdict.

2B Barron and Holtzoff . Federal Practice and
Procedure , Section 1074 at 371 and 372

Sano v. Pennsylvania Railroad Co. , 282 F. 2d 936
(3rd dr., I960;

—

—

Kingston v McGrath , 232 F. 2d 495 (9th Cir.,
195b)

'

The main question for determination on review is

"whether there was an adequate evidentiary basis" to

make the issue whether the insured's death occurred out-

side the scope of the exclusion clause one of fact for

the jury. New York Life Ins. Co. v Dick , 252 F. 2d 43 (8th

Cir., 1958). Viewing the evidence as a whole, there must

be some "substantial evidence to take the case to the

jury". 2B Barron and Holtzhoff, Federal Practice and

Procedure, Section 1075 at 375 . A "mere scintilla of

evidence" or "any potpourri of evidentiary fragments

laced with hints" does not entitle a plaintiff to have

his case sent to the jury. Gunning v. Cooley , 28l U.S.

90, 9k (1929); Rozhon v. Triangle Publications , 230 F. 2d

359, 361 (7th Cir., 1956). Nor is a plaintiff entitled to

the benefit of inferences which are unreasonable. New York

-12-
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aviation tiskb a* *nguag«

a.? a menr
Life Insurance Co v Dick , 252 F B 2d 43 (8th Cir., 1958)

.

The Appeal Court is here asked to determine whether, on

the whole record and the reasonable inferences therefrom,

there is any substantial evidence that the insured's

death did not occur while he was operating or serving

as a member of the crew of an aircraft,,
Cc ***

The appellee's arguments may be summarized as follows:

I. The death of the insured occurred "while operating

or serving as a member of the crew of an aircraft"

.

A. On the record before the Court, there was no

substantial evidence to support an inference
II. The Dis:

that the insured surfaced after the crash and
adnrt

died because of his inability to reach shore
(Exh?

by swimming

o

A* The cer~ was
Bo Even if the insured did surface after the

crash and die because of his inability to

reach shore by swimming, his death neverthe-

less occurred while he was operating or

serving as a member of the crew of an air-

craft as a matter of law
unde,:

(1) The rule of strict construction against
o refore limit

insurance companies does not apply if

the clause in question is not ambiguous.

(2) The insured's death was within the contem-

plation of the parties to the contract,

contracting with respect to excluding
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aviation risKs ana using tne language

"while operating or serving as a member

of the crew of an aircraft".

(a) The insured died while operating

an aircraft

o

(b) The insured died while serving as

a member of the crew of an aircraft,

C If the insured did not surface after the crash

and did not die because of his inability to

reach shore by swimming, it follows, a fortiori,

that his death was within the exclusion clause
as

as a matter of law
a ted

II. The District Court did not err in refusing to

admit in part into evidence the death certificate

(Exhibit 2).

A. The certificate was inadmissible under 28 U.S.C.

1732, for the purpose it was offered.

B. A proper foundation was not laid.

C. The Court ! s refusal to admit the certificate wa3,

in no event, prejudicial to the appellant.

III. The appellant failed to make the appropriate motions

under FRCP 50(b), and her remedies on appeal are

therefore limited.

_ik.
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v.

ARGUMENT

I. THE DEATH OF THE INSURED OCCURRED "WHILE
OPERATING.. OR SERVING Ag A NfeMBBR Ofr THE
CREW OF AN AIRCRAFT" .

—

On the Record Before the Court
There Was No Substantial' Evidence
To Support an Inference _That^ The
Insured Surfaced After the^Crashj
and Pled Because of His Inability
To Reach Shore by Swimming,,

'"'

The undisputed and controlling facts of the case as

stipulated or uncontradicted in the evidence are these:

1. On August 24, 1958 at 5 o'clock P.M. (Tr. 92)

the insured's heavily loaded plane (Tr. 402),

unable to remain airborne (Tr. 106, 107

)

crashed into Fish Lake (Tr. 88, 112) at 60 to

90 miles per hour (Tr. 108, 113).

2. It sank nose first very rapidly (Tr. 88) with

amazing speed (Tr. 112) and sent up a tremen-

dous shower of spray (Tr. 131).

3. Immediately following the crash, no movement

or sounds were observed or heard coming from

the vicinity of the submerged plane (Tr. 98,

117, 119* 129* 249, 252), although sound

carried well (Tr. 250).

4. The crash did substantial damage to the plane

(Tr. 262, 264, 277, 278, 173, 174, 204, 211).

An interior brace located between the pilot

and the windshield was bent (Tr. 210, 283).
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5. A bruise was observed on the middle of Wayne

Rauch's forehead (Tr. 162, 165) which occurred

before death (Tr. 423, 424).

6. The left door on the pilot's side was forced

open (Tr. 173* 186, 260)

.

7. The insured's body floated to the surface

(Tr. 292) five to six feet from the fuselage

of the plane (Tr 327) on Wednesday, August

27th (Tr. 29l)o

80 By means of a grappling hook, the body of the

passenger, Dale Brunton, was recovered 15 to

20 feet from the left wing tip of the plane

(Tr. 246).

9. The plane at rest in the water was stable

(Tr. 216) and would support the weight of

a man (Tr. 120, 121, 282) who could stand on

the trailing edge of the left wing near the

cockpit with his head above water (Tr. 28l).

10. The insured, Wayne Rauch, was afraid of water

(Tr. 324) and could not swim (Tr. 26, 383)0

11. There was no testimony as to the medical cause

of death.

On these facts, whether the insured surfaced and

died because of his inability to reach shore by swimming

is sheer speculation. There is no evidence to support

an inference that he did. While the appellant is entitled

1 c
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to all reasonable Inferences, she Is not entitled to the

benefit of Inferences which are unreasonable.

Russell v. Turner , 148 F. 2d 562, 565 (8th Cir.,
I945)

New York Life Ins. Co v Dlck o 252 F. 2d 43, 45
(8th Cir , 1950) "

ar *te

hv B. Even if the Insured Did Surface After

'

The Crash , and Die Because of his
Inability to Reach Shore by Swimming ,

His Death Nevertheless Occurred While
He Was Operating or Serving asa
Member or the Crew of an Aircraft

const v as a Matter of Law,

(1) The rule of strict construction
held against Insurance companies does

not apply if the clause in question
is not ambiguous

o

While it is true that if an ambiguity exists in a

clause in an insurance contract, the courts will construe

such an ambiguous clause against the insurance company,

this rule of strict construction has no place in interpret-

ing a clause which is not ambiguous « Bergholm v. Peoria

Life Insurance Company „ 284 U.S. 489, 492 (1932).

"(The rule of strict construction) furnishes no
warrant for avoiding hard consequences by im-
porting into a contract an ambiguity which other-
wise would not exist, or, under the guise of
construction, by forcing from plain words un-
usual and unnatural meanings.

"Contracts of insurance, like other contracts,
must be construed according to the terms which

il the parties have used, to be taken and under-
stood, in the absence of ambiguity, in their
plain, ordinary and popular sense.

'
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In Williams v Union Central Life Insurance Company 9

291 U.S. 170 (1933), Chief Justice Hughes stated at page

180?

"While it is highly important that ambiguous
clauses should not be permitted to serve as
traps for policy holders^ it is equally
important , to the Insured as well as the insurer,
that the provisions of insurance policies which
are clearly and definitely set forth in appropriate
language, and upon which the calculations of the
company are based, should be maintained unimpaired
by loose and ill-considered interpretations,"

The Trial Court in its Pre-trial Order, ruled that

the laws of the State of Washington shall apply to the

construction of the insurance contract in dispute (Tr.

14). The Supreme Court of that State has repeatedly

held that the rule of strict construction has no applica-

tion where the provisions of the policy are not ambiguous;

and that the rule of strict construction should not be
1

permitted to have the effect of making a plain agreement

ambiguous, and then interpreting it in favor of the

insured. Lawrence v„ Northwest Casualty Company , 50 Wn. 2d

282, 331 P* 2d 670 (1957); Hamilton Trucking Service v.

Automobile Insurance Company of Hartford a 39 Wn. 2d 688,

237 P. 2d 781 (1951)| Lesamlz v Lawyers Title Insurance

Corp. , 51 Wn, 2d 835, 322 P D 2d 351 (1958).

The appellee contends that this exclusion clause in

using the words "while • » operating ... or serving

as a member of the crew of an aircraft" is not ambiguous,

the Trial Court held that this clause is not ambiguous

(Tr. 29, 30, 446) and the appellant concedes that this
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clause is not ambiguous., (Appellant's Brief, p. 16)

.

a land ere > is not a ient

(2) The insured's death was within the
contemplation of the parties to the
contract,, contracting with respect
t'o excluding aviation risks and using

ca- the language "while operating or
serving as a' member of the crew of
an aircral

tiat appellant ' s
Cases are legion in which the courts have held that

death by drowning following an airplane crash is within

an aviation exclusion clause

Green v c Mutual Benefit Life Insurance Co O J

144 P. 2d 55 (1st Cir«>, 1944)

Neel v. Mutual Life Insurance Company of New
Vork, 131 fr. £d 159 (Srid Clr,, 19^1

two case 5 ;

Order of United Commercial Travelers of America
v. king, 161 K 2d 168 (4th cir , ±9W)

Appellant urges, however, that because of peculiar wording

in this particular clause the reasoning of these opinions

is not applicable o Appellant's argument seems to be that

"while operating" limits the exclusion to death actually

occurring within a period of time defined by Webster
inter
to terminate somewhat short of this insured's underwater

expiration. However, with noteworthy inconsistency,

appellant admitted during trial that, if the insured had

been injured in a land crash and died on the way to the

hospital, his death would have occurred "while operating"

an airplane (Tr c 377) . If, as appellant suggests, there

is a distinction between death from drowning following a

_t n.
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water crash and death from impact injuries following

a land crash, it is not a distinction in measurement

of time, but a distinction in causation c Yet appellant

rules out such a distinction by maintaining that this

case cannot be decided on a theory of causation

(Appellant ! s Brief, p, 25)

„

It should be noted that appellant's ultimate argu-

ment (Argument No 4, Appellant's Brief, p. 10) is that

the insured "lost his life from other causes" and not

that he lost his life at some other time This is a

causation argument; namely that the cause of death was

independent of the termination of the flight. In the

two cases principally relied on by the appellant,

McDaniel v. Standard Accident Insurance Co. ,, 221 F. 2d

171 (7th Cir , 1955) and Eschweiler v. General Accident

Fire and Life Assurance Corp. fl 24l F. 2d 101 (7th Cir ,

1957)* the Court concluded that death was caused by an

independent, intervening cause „ As elsewhere demonstrated

in this brief, there is no evidence of an independent,

intervening cause in this case*

Appellant mistakenly criticizes the Trial Court for

applying a "proximate cause" approach to this case

(Appellants Brief, pp. 16, 17). In fact, the Trial

Court rejected a proximate cause analysis and spoke

instead of terms of a "predominate cause" of death (Tr.

29, 30, 452)o In doing so, the Trial Court was follow-

ing opinions of Judges Cardozo and Augustus Hand which
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suggest that in interpretation of contract provisions

of this kind, a concept of a "predominate cause",

depending both on the facts and the wording of the

contract, is most helpful

.

Bird v, St, Paul Fire & Marine Insurance Co. ,

224 tf.Y. 47, 126 tf.E. 86 (191H) at 87 by
Judge Cardozos

General definitions of proximate cause
give little aido Our guide is the reason-
able expectation and purpose of the ordinary
business man when making an ordinary business
contract o It is his intention, expressed or
fairly to be inferred, that counts* There
are times when the law permits us to go far
back in tracing events to causes* The inquiry
for us is how far the parties to this contract
intended us to go. The causes within their
contemplation are the only causes that concern
us . „ . The same cause producing the same
effect may be proximate or remote as the
contract of the parties seems to place it in
light or shadow. That cause Is to be held
predominate which "they would think of as
predominate * A common sense appraisement
of everyday forms of speech and modes of
thought must tell us when to stop
(Emphasis added).

it...

Neel Vo Mutual Life Insurance Co. of New York . 131
F. 2d 159 (2nd Cir., 1942 J

~—

These cases, in speaking of a "predominate cause"

are looking to what cause the contracting parties would

think of as predominate. The key question becomes what

was within the contemplation of the parties. It seems

clear that persons contracting with regard to aviation

risks contemplate that a land plane may go down over

water in such circumstances that death from drowning

will follow, and that such death is a risk ordinarily

•21r_



yiq dom dnoo Tto noIdad9iq*i9dnJ: nt $&ti$ da 9331/3

si/bo 9^BniflT0b9iq" 6 lo dq9onoo & % bnJbJ aJtrfd lo

to snXbiow 9rfd bns adoal 9rtd no ridocf sn.tbn9q9b

olwlqXorf daora aJt tdoB^dnoo

9onB"iuanI 9fiJ:«sBM & 9i±'»I Xus<3 ,J3 « v b«iia
c rf TB ^b (BftT) 6U AM Mf %W .yM 455

sosobisO 93buL

30 9dBm.fcxoiq lo anold£fl.rl9b X6i9n90"
*

1 9ffd sJt sbijja 10O «biB 9Xdd±X evis
9rfd 1o 9soq*iuq bns noJ:dBd09gx9 9lcfB

Cia.- na 3jnJblBrrr H9riw nam aagflXsud
rqx9 %noldn9dn± a Iff 8l ^1 odoeidnoo
•adnuoo dsrid % Jb9«x"X9lnJi 9cf od yXiIbI

>d au 8dj£nrr9q wbX 9rfd nsrfw Beinld 9*ib

F .8 93US0 Ou etiasvs ^nJioBid ni: jlo&d
trfd od 8 9ld«iBq 9rid- ib! worf aJt au 10I
fcridlw 898L£0 sriT ,03 od 8u bsbnefctt
id 3980BO yXho 9ffd 91B no,tdBXqnT9dnoo
id 2/ntouV §a s-maa 9dT * » «. aw
jb 9dom9ex 10 9d-amJ:xoig 9d ^Bm do9ll9
sXq od 8<T9*8 8 9JtdiBq 9iid lo doB*idnoo
i od aJt 9auao darlT *wobari8 10 drls-iX

> affllffj bIu6w
JU

^9oJ rfo.frriw 9dBrt£fliob9iq
sJts'xqga 9an9a nonmroo A o 9dBnltnob9T:q
?bom brtB fio99qa lo anriol Yab^9V9 1o
. qoda od nerfw au XTed deum drisuorid

•(&9bba aJt8Srfqma)

W9M lo coD 9onBiti8nI olid XaudaM v X99H
*

(§4eJ t .iW bn£) Q3I b£ .*

tsnJtmobgiq" b lo sfiWf:. t a 98 bo 989ffT

t*isq grrj;dobidnoo grid oauso dBdw od 3nJt?fooX 9*ib

led no.tds9L'p x$X QdT .edsntmobeiq ea lo >fnJ:rid

' .8 9Jtd*iBg 9fid 1o noJ:dBXqiD9dnoo 9rid nlridlw asw

od b*iB39t ddiw 3*1! dos'idnoo anoeigq darid na9Xo

*ob 03 ^Bin enslq bnBX b dfirfd edBXqmgdnoo 8>fai: ,i

rb moil rfdB9b $Bd$ a9onBdamuo*xi:o rloua nt *i9dsw



incident to aerial flight and within the contemplation

of the contracting parties

,

Order of United Commercial Travelers of America
Vo King , 161 Fo 2d 16M (4th cir . 1q47) at
page 169;

"We think it a rather violent fiction to
say that death, under such circumstances,
comes from accidental drowning* Common
knowledge and experience fairly shout of
the dangers of shock, exposure and drowning
when a flight is taken over water in the
wintertime in a land-based plane . .

"It is true that rescue, routine or
fortuitous may remove a man from peril.
But it does not follow that the failure
of rescue brings the peril that causes
the deatho"

'./ V' - ' d wn

'

ft '* ^ ft &
Neel v. Mutual Life Insurance Co of New York ,

131 P. £(i 159 (2nd cir., 19^2) at page 166 by
Judge Augustus Hands

r
.

"It seems quite contrary to the natural
meaning of the proviso to say that (the
insured) did not meet his death from
•participation in aeronautics' merely
because he may not have been killed by
impact upon water "

And at page l6ls

"The flight and not the drowning was *

the predominate cause of deatho

It is true that the Neel, Green and King cases,

cited supra, interpret exclusion clauses somewhat
wft

different in wording than the one at bar e However,

even assuming these differences are material, these

cases establish at least, that where flight is followed

by drowning, the predominate cause of death is the flight

and that drowning is not an independent, intervening

cause,. For this reason the District Court's discussion

_oo_
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of predominate cause was neither irrelevant nor erroneous.

It was, in fact, an essential step to its ultimate con-

clusion,,

- an V
The remaining question is whether the exclusion

clause in this particular policy is nevertheless inapplicable

because of its allegedly peculiar wordingo

"o o o this certificate does not cover
death <, * (e) While the assured . . .

is operating » » „ or serving as a member
of a crew of an aircraft " (Tr 6)

The Third Circuit has interpreted a "while riding in

an automobile" clause to apply to injuries sustained

by the insured when he jumped out of a car which was out

of control on a steep grade Wright v P Aetna Life

Insurance COo , 10 F c 2d 28l (3rd Cir , 1926) o At page

283, the court stated %

"If one were insured while 'riding in a motor-
boat, • and circumstances arose where the steer-
ing gear ceased to control and the vessel was
headed for a dam, rapid, or other vessel, and
a frightened passenger jumped out to save him-
self, and thereafter succumbed and was drowned,
while not riding in the motorboat, a reasonable
man might contend that under such circumstances
the passenger was covered by such policy, al-
though actual death came from drowning In the
present case the real accident was not when
Wright's head struck the road, but when car
control was losto Such lost car control was
the critical accident time,, and the dominating
factor which subjected the riding passenger to
present peril and later deatho" (Emphasis
supplied o)

Similarly, in tte case at bar, it was lost airplane

control which was the critical accident time and the

dominating factor which subjected the Insured to present

^OQ.
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peril and later death. If , as the Third Circuit suggested,

it is "the critical accident time" which must occur within

whatever time period is encompassed by the word "while",

there can be no question but that such critical accident

time was while the insured here was still operating his

plane under even the narrowest and most restricted and

literal definition of "operating" , The loss of plane

control and therefore the critical accident time occurred

while the plane was still in motion and the insured was

still at the sticko

Cases have generally , however , given a much broader

definition to the word "operating" as used in "while

operating" clauses in insurance contracts. "Operating"

is not limited to the manipulation of a vehicle's

control So It has been held to include repairing a punc-

tured tire, Union Indemnity Company v, Storm , 86 Ind. App.

562, 158 N0E0 904 (1927) 5 and getting into and alighting

from a vehicle „ Southern Surety Co, v. Davidson , 280

S« Wo 336 (Texo CiVo App., 1926) held that an injury

to a driver who stepped on a loose brick and fell getting

out of his car, occurred "while operating" the automobile.

The Court said, at page 337s

"The operation of an automobile necessarily
implies doing all that is necessary to be done
to successfully move the same from place to
place. It must necessarily be entered and upon
reaching his destination, the operator must
alight to the ground within a reasonable time
after his arrival «"

See also Promby v. World Insurance Company of Omaha ,
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Nebraska, 115 F. Supp. 913 (W 6 D Ark., 1950) at page 925:

". . o in the final analysis it is the duty
of the court to give a common sense inter-
pretation to the language to the particular
insurance policy . . The act of entering
a conveyance preparatory to being transported
to work is an essential step of the trans-
portation, and the only reasonable conclusion
is that such was within the intention of
parties in using the language 'riding in',"

• • : •>:;

Life and Casualty Insurance Co v Tollison, 223
Ala. 78, 134 So. 805 (1931)

Plttman v. Lamar Life Insurance Co 8 j 17 P. 2d 370
(3th Cir., 1927)

~"

and Eschwe we

.

Murphy v. Union Indemnity Co. „ 176 La. 383, 134
§o. 556 (1^31)

—~

—

Other decisions interpreting "while operating" or

"while riding in" clauses are collected and discussed in

Walden v. Automobile Owner's Safety Insurance Co. , 228

Ark. 983, 311 S.Wo 2d 780 (1958). In that case the in-

sured accidently drove his car into an abandoned pit

filled with water. The water came up to the seat of his

car and he jumped out the window. His body was later

found about 75 to 100 feet from the car^ at a place where

the water was about 10 to 12 feet deep. The Court held

that his death was within a policy insuring against in-

juries sustained "while riding or driving an automobile"

and stated, at page 782s

"The fact that he may have struggled 75
or 100 feet before he drowned is not
material."

To the same effect is Inter-Ocean Insurance Company v.

Ellis , 302 S.W. 2d 124 (Ky., 1957).

«*-
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The Walden case accepts as controlling authority

Wright v, Aetna Life Insurance Co, , 10 F. 2d 28l (3rd

Cir., 1926), discussed above*, It notices McDanlel v.

Standard Accident Insurance Co, , 221 F, 2d 171 (7th Cir.,

1955)* and Eschweiler v. General Accident Fire and Life

Insurance Corp, , 241 F 2d 101 (7th Cir,, 1957), the

opinions relied upon by appellant, but refuses to follow

them (p, 783)0

The Trial Court here also referred to both McDanlel

and Eschweiler , It noted that both decisions were written

by Judge Schnackenberg, that they had been frequently

criticized (Tr. 448 - 450) and refused to follow them.

Appellee submits that McDanlel and Eschweiler are

distinguishable on their facts, questionable in their

conclusions and have been ignored by subsequent decisions.

In McDanlel v. Standard Accident Insurance Co, ,

221 F, 2d 171 (7th Cir,, 1955) the airplane made a

smooth landing on a lake and floated for a minute and

a half allowing the insured to get out uninjured and

hand onto the wing a few moments before he started

swimming toward shore. The insured was an accomplished

swimmer and was swimming normally when he suddenly

disappeared. Rightly or wrongly, the Court, through

Judge Schnackenberg, treats this as a death occasioned

by an intervening cause, independent of the flight. This

conclusion is made apparent by the Court's analogy on

page 172 to a person being gored by a bull, after a forced

-26-
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landing in a pasture, or struck by a car after a forced

landing on a public highway

.

In Eschweiler v. General Accident Fire and Life

Assurance Corp, , 241 F, 2d 101 (7th Cir,, 1957) the air-

plane landed on ice n The insured got out of the plane

uninjured and struggled through a blizzard and was found

alive on a highway, but died thereafter from cardiac

failure , The Court, through Judge Schnackenberg, emphasizes

that it was the deceased's physical efforts after he got

out of the plane that cause cardiac failure and death.

The only authority cited by Eschweiler is McDaniel , and

McDaniel cites no authority whatsoever.————— p£

Cases such as McDaniel and Eschweiler , based on

the intervention of an independent cause of death, are

readily distinguishable from Neel, Green and King , supra,

and from the case at bar, McDaniel and Eschweiler may

be compared with Bull v P Sun Life Assurance Company of

Canada , 141 F, 2d 456 (7th Cir,, 19^)* and Chambers v.

Kansas City Life Insurance Co fl 319 P. 2d 387 (4th Dist

Calif o, 1957), cases where the insured made a safe

landing but lost his life on account of events unrelated

to the landing or to leaving the plane.

It cannot be sensibly argued that this was a safe

landing. The land-based aircraft hit the water at 60

to 90 miles per hour, with sufficient force to cause

substantial damage. It immediately sank, carrying the

insured to the bottom - a most hazardous and frightening
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environment for a man who was afraid of water and could

not swim* If we assume that the insured surfaced,

although the evidence is to the contrary, and then

drowned because of his inability to swim, he never

reached a position of safety or even a position of

potential safety. His death by drowning under such cir-

cumstances would be a part of the flight and not the

result of an independent, intervening cause*

As noted in Chambers v Kansas City Life Insurance

COo , supra, at page 389

s

"Where a plane goes down at sea a safe
descent is often impossible and drowning
which follows is in a practical sense a
part of the descent «"

Appellant's argument wholly ignores the fact that

the exclusion clause in this insurance policy is not

limited to "while operating" an airplane, but also ex-

tends to "while serving as a member of a crew of an

aircraft".

There can be no question but that the pilot of

an airplane is a member of the crew* For the proposition

that one man can constitute a "crew" sees

Minor v, Western Casualty and Surety Co, , 24l
Iowa 530, 41 N0W0 2d 527 (1950)

Norton v, Warner Company , 321 U.S. 565 (19^3)

The available authority on the interpretation of

the phrase "member of a crew" indicates that the scope

of activity of a member of the crew may be even broader

than the scope of activity envisioned by the word

"operating"
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Preferred Accident Insurance Company v. Rhodenbaugh ,

160 P. 2d 832 (6th Clr , 1947)

Minor v a Western Casualty and Surety Co , 24l
iowa 536, k\ k W. 5d 5i2/(l956}

The appellant urges upon this Court an interpreta-

tion of this exclusion clause which, if consistently

applied, would produce the absurd result that virtually

nothing would be excluded by the exclusion clause In

limiting the meaning of the phrase "death while operating

or serving as a member of the crew of an aircraft" to

death actually occurring within the period of time when

the insured is at the controls and directing the mechanical

movement of the airplane , the appellant would exclude

from the exclusion clause death following the impact

of an airplane in a grove of trees (a) if the death

followed cessation of flight by minutes of even seconds,

or (b) if the insured was still alive when he was removed

from the plane but died on the way to the hospital, or

(c) if the insured was thrown free from the crash but

was enveloped in flames and smothered to death. Yet

we think, as appellant concedes, (Tr 377) that if any

one of these events had occurred "we would not be in

court"

o

What is the distinction between a death from

drowning following a plane's plunge to the bottom of

a lake and a death from smothering following a plane's

crash into a grove of trees? Is the death in the first

case any less a death while operating or serving as a

member of a crew, than the death in the second case?
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Appellee thinks not.

Having admitted that a death on the way to a

hospital following a crash on land is a death "while

operating" , appellant cannot with logic or consistency

maintain that a death within minutes following a crash

to the bottom of a lake is not a death "while operating".

a r> •" a
t-

C. If the Insured Did Not Surface After The
Crash and Did Not Die Because of His
TnapHPx_?P_Reach ^reTy'^nSTTng,
It~Follows,9 a fortiori 9 That his Death
Wa~s Within the~~ExclusTon~ Clause as a
Matter of Law.

by Younp

The foregoing argument was based on the assumption,

which appellee contests, that a jury would have been

warranted in finding that the insured surfaced after

the crash and died because of his inability to reach

shore by swimming. Of course, if the insured never

gained the surface of the water, the conclusion that he

died "while operating or serving as a member of a crew

of an aircraft" would apply with even greater force.

^rs ar
II. THE DISTRICT COURT DID NOT ERR IN REFUSING

Tto ADMltT IN PART INTO EVINCE tiHJE DEATri
~

CERTIFICATE (ExhlbTQI

A, The Certificate was Inadmissible Under
iBU.S.Co l*Q2_For the Purpose It was"
Offered

~

Appellant offered the death certificate of the insured

.Qn«



I Yfiw sritf no ri^flsb £ cfBritf betitlmbs gnJtvsH

riJB9b b al bnjsl no rfasio b 3n.tw0.ri0l JBtfiqaorf

roo 10 '3J30I ritflw rtonnfic ^nsIIsqqB ^gnJttfBiggo

inlwollol asdtmlin olrttlw rfjBob b tfBiid nlBtfnJtsm

sl-frfw" riJ-Beb b iton 8l ert&I m lo motftfocf orfit 0$

tO 980BO9S 9Jt(l floM bid £>HB ffe B«lO

T±W8 tcf giiorfgnrloB9fl oT •ztllXdBnl

.p.wbJ lo i9^d\sM

1 9rftf no b98Bcf bbw ^nomua'TB an-to^io! 9rfT

?Btl fclJUOW V*#L B ^Brfjf 48^89*nOO 99ll9qqB rfolffW

)9osl*i0a ibS'Tuanl 9fitf cfBrfrf gnJtfcnll nl D9;tnsTiBW

>d- Y^^tldBni 8 ir( lo ezuBosd betb bna riBBio 9rftf

betuztsi 9fC^ 11 <£ 98*1*100 10 ^anirnnrlwa y<* 9iorfe

Jleulonoo 9ri;t ^igtfBW 9rftf lo 90Bliua grid" D9h±bs

> I9dm9nr b bb an±vi98 10 snid-Bi9qo 9l±riw" belt

*i9tfB9°x8 n©v9 ritflw y^QQB bluow M
tflB«io ,ixJtfl ns lo

IH MI HH3 TOM aia THUOO T0IflT3XQ 3HT „II

"~T^rm"iE^wmmM5 .

jIcfJteaimbBnl asw 9^so21 1r!-gi9 9ffT ,A

n iw i iwiw .i-r -^lfrrri i iw pw iw . m iii an i im i mgjlliiiiiiMi a i i i i n ! mw H" j i ''

. 0916110



under 28 U.S. Co 1732, the Federal Business Records Act

or "shop book rule". The District Court offered to

admit the certificate, deleting only the coroner's state-

ment as to the cause of death (Tr 316).

In applying the Business Records Act to medical

records containing opinion statements, Courts have made

a distinction between observations of objective condi-

tions which have been held admissible and opinion based

on subjective information or based on speculation and

conjecture. In Washington this distinction is illustrated

by Young v. Llddlngton, 50 Wn 2d 78, 309 P* 2d 761

(1957) at 85°.

"We hold that a medical opinion as to causa-
tion, which is not the result of an observed
act, condition or events cannot be established
by a business record "

in cornie c

Under the federal statute, this distinction may be seen

in Masterson v P Pennsylvania Railway Co.,, 182 F e 2d 793

(3rd Cir., 1950) and New York Life Insurance Company v.

Taylor, 147 F, 2d 297 (DoC Cir„, 1945). These cases

held inadmissible, under 28 U0S0C. 1732 and its predecessor,

doctor's opinions as to a patient "s condition contained

in letters and hospital records

The statement as to cause of death on a death

certificate is a statement of opinion rather than fact.

Kentucky Home Mutual Life Insurance Co v Watts , 298 Ky.

471, 183 S0W0 2d 499 (1944)| New York Life Insurance

Company v. Anderson,, 66 F 2d 705 (8th Cir„, 1933).

.on
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It is not a statement of an "act, transaction, occurrence

or event" within the meaning of 28 UoS.C. 1732.

Appellant cites only one case in support of admitting

a death certificate for the purpose of proving the cause

of death under 28 UoS.C. 1732, Hunter v. Derby Foods , 110

F. 2d 970 (2nd Cir„, 19^0) . The Ninth Circuit noted the

Hunter opinion in Olender v. U.S. , 210 F„ 2d 795 (9th Cir.,

195*0 page 801, footnote 1, and also noticed that the

Second Circuit has not followed Hunter in later opinions,

but this Court did not follow it in Olender , supra.

The appellant produced Donald Ward who was, at the

time of the death of Wayne Rauch, coroner of Latah

County, Idaho, and an employee of Short ' s Funeral Chapel

(Tr. l46) He examined the body of the decedent Rauch

in connection with his duties as a funeral home employee

(Tr„ 146) and not as coroner of Latah County (Tr. 160).

The death of Wayne Rauch occurred in Ada County, Idaho,

whose coroner was Dr. Buttermore (Tr. 148). Dr« Buttermore

did not examine the body and the only information that

Dr. Buttermore received about the decedent was over the

telephone (Tr<> 148, 149). The witness Ward was not

familiar with the signature of Dr Buttermore, or his

voice (Tr« 1^9). The opinion of the cause of death on

the death certificate is thus not the opinion of Dr.

Buttermore, the declarant The opinion written on

the death certificate can only be that of the witness

Ward. He was precluded from stating such opinion on the
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witness stand (Tr. 163) when the Trial Court sustained

an objection in part based on his lack of qualifications

(Tr. 164) „ No appeal has been taken from this ruling.

B. A Proper Foundation Was Not Laid

In order for the record of an "act, transaction,

occurrence or event" to be admissible under the Business

Records Act, it must be first shown that the record was

made in the regular course of business,,
?AKE THE

Masterson v c Pennsylvania Railway Co, , 182 F. 2d
793 (3rd 6ir. f 1§56) at 797.

"Obviously a writing is not admissible
under the Business Records Act merely
because it may appear upon its face to
be a writing made by a physician in the
regular course of his practice. It must
first be shown that the writing was
actually made by or under the direction
of the physician at or near the time of
his examination of the individual in
question and also that it was his custom
in the regular course of his professional
practice to make such a record This is
the requirement of the Federal Business
Record Act . , , it is likewise a require-
ment of the Uniform Business Records as
Evidence Acto"

McCormlck on Evidence * 195^ Edition, Section 290,
page 610

,

"Production of a witness, having knowledge
of the facts to testify to the making of
the record in the regular course of the
hospital routine, and that it was the
practice to make the records accurately
and promptly is properly insisted on, as in
the case of commercial records.

"

The appellant failed to show that the death certificate in

this case was prepared in the usual course of business.
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On the contrary , It appears from the testimony of

witness Ward (Tr 148, 149) that the Information

placed on the death certificate was obtained in a very

unusual manner.

The Court °s Refusal to Admit the
Certificate Was In No Event
Prejudicial to the Appellant'

III. THE APPELLANT FAILED TO MAKE THE APPROPRIATE
MOTIONS UNDER FRCP 50(b) AND HER REMEDIES ON

' APPEAt ARE WtehEPbhE LIMIT®.

Not having moved for a new trial or in the alterna-

tive for judgment in accordance with her motion for

directed verdict under FRCP 50(b), appellant is now

precluded from seeking judgment in her favor on appeal.

This rule applies even though no jury verdict was

returned.

Cone Vo West Virginia Pulp & Paper Co, ,, 330 U.S.
212 (1947)

Globe Liquor Co v, San Roman ,, 332 U.S, 571 (19^7)
reh den. 333 U.S «30 (1946")
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CONCLUSION

We respectfully submit that the Judgment of

Dismissal and the Order on Motions For Directed Verdict

should be affirmed

Respectfully submitted,

i^
NORTON HERMAN

ELDON H. REILEY

PAINE, LOWE, COFFIN,, HERMAN & 'KELLY
602 Spokane & Eastern Building
Spokane 1, Washington
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I certify that, in connection with the prepara-

tion of this brief, I have examined Rules 18 and 19 of

the United States Court of Appeals for the Ninth Circuit,

and that, in my opinion, the foregoing brief is in full

compliance with those rules
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Horton Herman"
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